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4.12.1989 and the termination order
dated 17.10.1989 was kept in abeyance. The
writ petition was thereafter dismissed as
having become infructuous on 17.10.2001.
Upon an application moved by the
petitioners, the said order was recalled on
8.3.2010 and on the same day, it was got
dismissed as not pressed. However, during
the intervening period, the appellants had
been absorbed on two existing vacancies by
means of an order dated 31.3.2006. The
appellants having been absorbed on existing
vacancies, the irregularity, if any initially in
their appointments, would be deemed to have
been cured as per the judgments of the
Supreme Court cited by learned counsel for
the appellants i.e. Mansaram (supra) and
Madras Aluminium Company Limited
(supra). As per these judgments definitely if
any action had to be taken, it ought to have
been taken within reasonable time and that
having not been taken, the appellants could
not now be penalized. Further, the Court is of
the view that as per the judgment of the
Supreme Court in Radhey Shyam Yadav
(supra) the appellants definitely were not at
fault. As per the judgment of the Supreme
Court in Vinod Kumar (supra) and Jaggo
(supra) we find that definitely when there
was an irregularity in the appointments of the
appellants, that irregularity had been removed
and the appointments were regularized.

15. In the ultimate analysis, we are
thus of the view that the writ petitions had to
be allowed. The orders of the Joint Director
of Education which were passed on the fact
that the initial appointment was wrongly
made, were erroneously passed.

16. For all the reasons which we
have stated above, we are of the considered
view that if there was any irregularity in the
initial appointment, it was done away with by
the State and, therefore, it cannot be said that

the appellants did not come within the
purview of the relevant provisions relating to
regularisation. The appellants after they were
absorbed on regular vacancies, it had to be
taken that they were always working on the
regular vacancies and since they were
throughout teaching till the date when they
retired, it could be taken that they were
always in continuous service.

17. Thus, for the reasons stated
above, Special Appeal No.167 of 2024 and
Special Appeal No.200 of 2024 are
allowed. The judgment and order of the
learned Single Judge dated 16.12.2023
passed in Writ-A No.11129 of 2023 and
Writ-A No.11163 of 2023 is set-aside. The
writ petitions are allowed and the order
dated 2.6.2023 passed by the Joint Director
of Education, Jhansi Region, Jhansi is also
quashed. The appellants be treated as
having been regularized and they be
provided with all consequential benefits.
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A. Service Law - UP Public Services
(Reservation for Economically Weaker
Section) Act, 2020 — Sections 1(1), 3(3) &
4 — Office Memorandum dated 18.02.2019
& 13.08.2019 — Reservation for Economic
Weaker Section - Advertisement for
69,000 post of Assistant Teachers was
issued on 17.05.2020 — Act of 2020 shows
that it is to come into force on 01.02.2019
— However, Hon’ble Single Judge opined
that Act of 2020 came to be enacted on
31.8.2020, hence the fact that it has been
made effective from 18.2.2019 would not
be of any help to the appellant — Validity
challenged — Held, appropriate legislature
can always introduce legislation with
retrospective effect — It would be difficult
to accept that the EWS reservation will
commence from 31.8.2020 and not from
18.2.2019 when office memorandum was
issued by the St. providing for EWS
reservation in employment of St.. (Para 36
and 37)

B. Constitution of India,1950 — Article 162
— Executive power, extent thereof - It's
relativity with legislative power — Held,
executive powers of St. is co-extensive
with its legislative power — Once provision
for EWS reservation was made available to
the St. by virtue of 103rd Constitutional
Amendment, it was open for the St. to
implement EWS reservation either by
making legislation or by issuing executive
instructions — The St. Government was
competent to provide for EWS reservation
in public employment of St. by issuing
office memorandum dated 18.2.2019.
(Para 37 and 40)

C. Grant of relief — Process of recruitment
was already concluded — None of the
selected candidates has been impleaded
as a party respondent — Competence of
court to issue direction, of which
implementation would be a mere
impossibility — Held, in the event 10%
EWS Reservation is required to be
extended a direction will have to be issued
to draw a merit list for candidates
belonging to EWS Category — It would not
be prudent exercise of discretion for this

Court to issue any direction to extend
10% EWS reservation in the recruitment
in question, at this stage, as
implementation of such direction would be
a mere impossibility. It is otherwise
settled that without impleadment of
persons affected or any challenge made to
their appointment no direction can be
issued which has the effect of dislodging
selected candidates. (Para 47)

Special Appeal disposed of. (E-1)
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1. This bunch of special appeals arise
out of a composite judgment rendered by
the learned Single Judge on 29.02.2024 in a
bunch of writ petitions, whereby the
reservation to Economically Weaker
Sections (for short ‘EWS’) is denied in
respect of recruitment undertaken for
69,000 posts of Assistant Teachers.
Learned Single Judge has held that
recruitment has commenced prior to
introduction of reservation in EWS
category. Thus aggrieved, the writ
petitioners are before us in the present
batch of special appeals.
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2. Shri Ashok Khare and Shri G.K.
Singh, learned Senior Advocates leading
the submissions on behalf of the appellants
in the present batch of special appeals
submit that reservation for EWS was
introduced by way of 103rd Constitutional
Amendment on  12.01.2019.  State
legislature thereafter enacted the Uttar
Pradesh Public Services (Reservation for
Economically Weaker Section) Act, 2020
U.P. Act No. 10 of 2020 for giving effect to
such reservation. The Act was given
retrospective application vide Section 1(1)
of the Act, which is reproduced hereinafter:

“1. (1) This Act may be called the
Uttar Pradesh Public Services (Reservation
For Economically Weaker Section) Act,
2020. (2) It shall be deemed to have come
into force on February 01, 2019.”

3. Section 3(3) and (4) of the Act
aforesaid are also relevant and are
reproduced hereunder :

“(3) The officc memorandum
issued by Karmik Anubhag-2 wide
no.1/2019/4/1/2002/ka-2/19T.C.1I,  dated
18.02.2019 shall be deemed to have been
issued under this section.

(4) For applying the reservation
under sub-section (1), roaster has been
issued by notification oM.
No.5/2019/4/1/2002/ka-2/2019T.C.- I,
dated 13th August, 2019 by the State
Government which shall be continuously
applied till it is exhausted.”

4. Even before U.P. Act No. 10 of
2020 was enacted the State of U.P. issued
office  memorandum dated 18.2.2019
providing for reservation to Economically
Weaker Sections in public employment.
Executive power of State was invoked for
the purpose. Section 13 of the Act of 2020
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contained Savings Clause which is relevant
for the present purposes and is reproduced
hereinafter :

“13. The provisions of this Act
shall not apply to cases in which selection
process has been initiated  before
commencement of this Act and such cases
shall be dealt with in accordance with the
provisions of law and Government order as
they stood before the commencement.

Explanation: For the purposes of
this section the selection process shall be
deemed to have been initiated where, under
the relevant service rules, recruitment is to
be made on the basis of —

(i) written test or interview only,
the written test or the interview, as the case
may be, has started, or

(ii) both written test and
interview, the written test has started.

(2) The provisions of this Act
shall not apply to appointment, to be made
under the Uttar Pradesh Recruitment of
Dependent of Government Servant Dying in
Harness Rules, 1974.”

5. According to the petitioners, the
process of recruitment for the post of
assistant teacher had commenced pursuant
to the advertisement published by the
respondents on 17.5.2020, by when
reservation in public employment under
EWS category was already implemented in
State of U.P. vide office memorandum
dated 18.2.2019. The petitioners, therefore,
submit that the benefit of EWS reservation
ought to have been extended in the
recruitment  exercise  initiated  for
appointment to the 69,000 posts of assistant
teachers in Basic Institutions.

6. The appointment to the post of
assistant teacher in educational institutions
of U.P. Basic Education Board (hereinafter
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referred to as ‘Basic Institutions’) is
regulated by U.P. Basic Education
(Teachers Service) Rules, 1981. These
Rules came to be amended from time to
time. For the present purposes, it would
suffice to refer to the 22nd Amendment and
23rd Amendment made in the Rules of
1981. Rule 14 (1) of 1981 rules as amended
vide 22nd Amendment notified on
15.3.2018 read as under :

“l4(1)(a)  Determination  of
vacancies. In respect of appointment, by
direct recruitment to the post of Mistress of
Nursery Schools and Assistant Master or
Assistant Mistress of Junior Basic Schools
under clause (a) of Rule 5, the appointing
authority shall determine the number of
vacancies as also the number of vacancies
to be reserved for candidates belonging to
Scheduled Castes, Scheduled Tribes,
Backward Classes, and other categories
under Rule 9 and published in at least two
leading daily newspapers having adequate
circulation in the State as well as in
concerned district inviting applications
from candidates possessing prescribed
training qualification and passed teacher
eligibility  test,  conducted by the
Government or by the Government of India
and passed Assistant Teacher Recruitment
Examination conducted by the
Government.”

7. Rule 14 (1) was further amended
by virtue of 23rd Amendment, notified on
24.1.2019, which reads as under :

14. Procedure of Selection.-(1)
Determination of vacancies. In respect of
appointment, by direct recruitment to the
post of Assistant Master of Junior Basic
Schools under clause (a) of Rule 5, the
appointing authority shall determine the
number of vacancies as also the number

vacancies to be reserved for candidates
belonging to Scheduled Castes, Scheduled
Tribes, Backward Classes and other
categories under Rule 9 and forward to the
Secretary, Uttar Pradesh Basic Education
Board, Prayagraj. Information of compiled
vacancies as per reservation shall be
provided by the Secretary, Uttar Pradesh
Basic Education Board, Prayagraj to the
Examination Body. For the notified
vacancies an Assistant Teacher
Recruitment ~ Examination — shall  be
conducted conducted by the Examination
Body authorised as such by the
Government and result, according to
reservation, shall be provided to Secretary,
Uttar Pradesh Basic Education Board,
Prayagraj.

Thereafter, an advertisement for
recruitment will be published in at least
two leading daily newspapers having
adequate circulation in the State by the
Secretary, Uttar Pradesh Basic Education
Board, Prayagraj  inviting  online
applications from candidates possessing
prescribed  educational and trainings
qualification and passed teacher eligibility
test, conducted by the Government or by
the Government of India and passed
Assistant Teacher Recruitment
Examination conducted by the Government,
in which cadre wise district option will be
filled by the candidates.”

8. Rule 14 of Rules 1981, as
amended by 22nd Amendment Rules
requires appointment to be made on the
post of Assistant Teacher from the persons

who  possess requisite  qualification
including passing of Assistant Teacher
Recruitment  Examination  (hereinafter

referred to as ‘ATRE’).

9. A Government Order was issued
on 1.12.2018 initiating process of holding
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ATRE examination for 69,000 posts of
Assistant Teachers in the Basic Institutions.
The Government Order dated 1.12.2018
reads as under :

“w@em-202056/68-4-2018
EED
Eo JWId FHN,
AR qeg afea,
Jo¥o IMMEA|
Tar #,
IECHEN afea,
Ty fereh STFeue ud wlie s sk,
gisteror ufitwe, So¥o,  IoTo, TARETE|
AGTS

b

St fRrem s1gvmT-4 @Ess, ot 01 feww,

2018
forsr:- "geTEen reTaes wdff e 20197 &

RIS g s wrg=a/feam fcm
R,

IE® fowess |fua, when s
TR % W "HEAT- Mo/FodToqoTe-10/21556-
59/2018-10 feir 01 femwer, 2018 w1 @y e
*, ook g0 "were steAus st wWiam-2019” &
"oy § Aviexfl e e @A, R SR @
Tl o Eeier o SmaATeRT i TR S s e feRm
=T R

2- 39 GFeY | W9 I8 Fe A Q¥ g ©
foh oo T T fEm Io¥o i e uftwg
TR HeTioTd ITeERr STerfier forenert & "uerEe 1A
weff wrer 2019”7 smifer frr s 3 Awtestt g,

T3S AT5E, ik T a0 Tl Herm o fofa femam
Sl

3- "geEer JAwmes wd whem 2019”7
oo ftrer firemm uftwe g denfora witwdr wrerfies

Tt # were e & F09000 fwh wat ot el
o Tt TS =t SR e wdier wmer gelt welf o for
& ar=r et
He- AL
RECIEA

oAU
(3o st )
AR 7T Fil
e ud i dea-
sfafaty Fefaiad = a=mmf o sTevae Frar! 8g
A
1 - T AUSATYR, I T
2- oaEq SR, ST e
3- =7 afEnsEr e, wuft 3 fa frem afesmr
gfyg JoTo|
4- frewrh, wreatien/aften fven/anerar v wo fire
JoYo|
5- R farer Fgwrer, Sftew/areafies e Sovo
ESINEIE
6- wfa, Sfies e uftwe Io¥o sATEETE|
7- T AU W Rre Fewre Sovol
8- TmrEq wr, e we widteror weaE, Sovol
9- Rrer s1gwmT-5
11- € %z

ST H,

o U
(TsrEr)
oo @t

10. The eligibility for appearing in
ATRE is enclosure to the Government
Order dated 1.12.2018. Age and minimum
qualification for appearing in such
examination has been specified. This
Government Order also provided for age
relaxation to those candidates, who belong
to reserved categories. Clause 7 (2) specify
that passing of ATRE examination will not
create any right of appointment for the post
of Assistant Teacher as ATRE is only a
qualifying examination. The manner, in
which such examination was to be
conducted was specified in the enclosure to
the Government Order dated 1.12.2018.
There is, however, nothing on record to
show that with reference to the vacancy of
69,000 posts vertical or horizontal
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reservation was worked out. ATRE,
accordingly, was conducted on 6.1.2019
and its result was also declared on
12.5.2020. It is thereafter that a fresh
Government Order was issued on
16.5.2020 commencing the process of
appointment to the post of 69000 assistant
teachers, as per the provisions of Rules,
1981, as amended from time to time. The
Government Order dated 16.5.2020 reads
as under :

“Frtea afea
SR e Aftes farer aftwe, SemTS
T Fofi10w0/778/2020-21 femr: 16.05.2020
forfe
e we@-344/68-5-2020  fei
13.05.2020 & =190 & 3o¥o aftrer fram wftwa g

oo wide wmufie fememt & 69000 wwees
ARl & Wl & for IAfSq deee Stee Wt
wer-2019 F fof 146060 sr=afdfai § & SHusaR
feife oat 1w (S =92 9g @l 8) W =T/ fafE
¥ 3oWo Afteh Rt ey Ham frmEet-1981
(/o= wenfd) ® Sfeofaa wifaemi qen aifed
Aferep/afirer searart sreaffal & SAUE swEeT ¥
SHTATET 3T T O foRr ST 21

AT 3-3TT9GT U I YU, ATaTIH
fom iy @ SAugar ffw # faewor SEEEe
https://upbasiceduboard.gov.in/ w {7
18.05.2020 % 1wz @ ek 06.06.2020 @ 6
o d% 3qrey Tl sreeff g fier18.05.2020 F

e ¥ fediem 26.05.2020 & ufy 12 o9 @
Fruffa Se@ge W AHdET TEeT T W ST ge |

T T TTE el foRaT ST TehTT| 3tk o ATk shica
= Fifed Wlafbi i Al g wd e e T
T 0T FAT BT UF AR HAERH T G0 FA F I
3o foReft TRt T T & feRam S R

IRE TERE e ol when-2019 #
Iefol STeAefal ST AT Uk SATeTE SATeE O R SR
St srvreff g0 wowr & wweq 75 SAuSt v foeRed
A TTRTER SR § w11 ST a8 qn 9
A TOTH/VRIF T aEar qdn Se &g Feifa
atar/aofer. fiftrl & etgew srdfed smue # foi
03.06.2020 & 06.06.2020 * w=ew AT
FHIRAfAT H T T R Hre-afeiT § FfewmT s
& Ao A FAY A @ R aw fgfe #g oo R aifea
Fifamd Sferer/afirear Awraredi/at-Aoft % e
e TR S W reeff Ik smefed sHue § e
e SR e/ SAea/aRe R aive %
el I8 § FRRA AR T FISfAfclT % T g
TRt & TosTToTto ITH S SEqd AT et gl

srereff 1 e &g o wefafe &
A T MR/ T AlCEl, IEh 4§ Th
ST SRTIf, =R 9Ehe @S wiems qor afe
ZoYo Afeer ey wftwes wamm" % geAm @ freifa
T o (F/3Tostodio 7 ®o 500, srgfed
Sifa/Seta zg ®o 200, fawart &g fyges &
JhgHE TR WfAWET FwT B I B At
STETYe/STEATIURIST T SFrdeiIa T Tai foham
SRR STl § I8 SAUE ot AT ¢ foh HaTa wisham
& gy AT favne i w@ o= S e
Jemrse  https://upbasiceduboard.gov.in/
it fafort & T stacie wd @

uftwdi wrerfies foermerat o weEe STeAdw
% T&l W w/fgfe daftw e der -

1981 (sTera= =rem wunifea) o feamedt § geeem

srvrefl 1 69000 werr e 1 Wil o SIS
Wil olter o forr fefa fomam i sigepmie, SAffer qerm
HieTge H&AT &I i SemEge | g, e
I et % IF AeEA W SAedodto (1 A
rEa) T B, RS s W & 98 emded w ¥ aifed
ST T 9o F Fh foR w7 ¥ SeoedE § TR

e ST 9e T Fgfh o svrefl i wdf e &g
TR AT T St wfatvat wafia & smnft fore foredt

FRIaTE TemE At fmEet- 2008 (swe e
HEMTr) % STTER T St
GlECH
oo Aftrek e uftwe, TR

11. Since the Cadre of Assistant
Teacher under Rules, 1981 is a District
Level Cadre sub divided into rural area and
urban area, therefore, posts in respect of
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different districts were specified with
reference to the category of posts and
applications were invited. The
advertisement was published on 17.5.2020.
Online applications could be filled from
18.5.2020 and the last date for filling up
such application was 26.5.2020 at 12.00
PM. The instructions appended to the
Government Order dated 16.5.2020
provided that the candidate had to fill his
registration number and roll number of
ATRE examination whereafter information
in clauses 1 to 12 was to be auto filled and
only remaining clauses relating to
preference etc had to be filled online. At
this juncture, we may also note that in the
advertisement, initially published on
17.5.2020, the eligibility date was specified
as the date of holding of ARTE. Clause
1(6) of the advertisement is reproduced in
this regard :

“(VI) siar fafd- svaeff & awea St
3feh T/THTIT G TT 379 @] 1 (70T ggrren wdf
wiert &g FRIRTT Ta9T9d %1 fafr € grm)

12. The aforesaid clause, however,
was amended in the modified guidelines
issued for recruitment later. The
appointment to the posts of Assistant
Teacher was to be made on the basis of
quality points marks wherein 60%
weightage was to be given to the marks
secured in ATRE, whereas 10% weightage
each was to be given for High School,
Intermediate, Graduation and training.

13. Since no examination was to be
conducted pursuant to the advertisement
issued on 17.5.2020 and the selections were
to be made only on the basis of quality
points marks, as such the online
applications made by the candidates were
processed and ultimately the results were
declared on 1.6.2020.

14. First writ petition seeking
reservation for EWS quota came to be filed
by one Shivam Pandey being Writ A No.
4063 of 2020. Subsequent writ petitions
were also filed from time to time up to the
year 2024. All the writ petitions have been
decided by the impugned judgment.

15. The limited issue involved in the
present bunch of Special Appeals is with
regard to applicability of EWS reservation
in the recruitment to 69,000 post of
assistant teachers. Other aspects relating to
criteria for selection/appointment etc need
not detain here. Appointments were offered
to 31,277 candidates on 11.10.2020, 36,590
candidates 30.11.2020. Last list of selected
candidates was published on 5.1.2022
consisting of 6,800 reserved -category
candidates.

16. The select list of 5.1.2022 came to
be challenged before the Lucknow Bench
of this Court in the case of Mahendra Pal
and Others vs. State of U.P. and others,
which has been decided by the learned
Single Judge vide judgment reported in
2023 (3) ADJ 496. Controversy before
learned Single Judge did not relate to EWS
reservation. The judgment of the learned
Single Judge has been reserved in Special
Appeal No. 172 of 2023 along with other
connected matters. A direction is issued by
the Division Bench to redraw the select list.
This judgment of Division Bench has been
assailed before the Supreme Court in Ravi
Kumar Saxena vs. State of U.P. and
others, SLP Diary No. 38554 of 2024, and
direction for redrawing of the list, pursuant
to the judgment of the Division Bench, has
been kept in abeyance.

17. At this stage, we may also note
that another bunch of writ petitions earlier
came to be decided by the Lucknow Bench
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in Raghvendra Pratap Singh vs. State of
U.P. and others, 2020 (4) ADJ 490 (LB),
wherein the Government Order dated
7.1.2019 specifying minimum marks for
passing ATRE was assailed. It was argued
that ATRE was already conducted on
6.1.2019 and, therefore, any subsequent
prescription of minimum marks was
impermissible. This plea was repelled by
the Division Bench in which observations
were also made with regard to the
commencement of recruitment process.
Paragraph 65 and 66 of this judgment is
relied upon by the appellants, which are
reproduced hereunder :

“(65) From perusal of 1981
Rules, as amended, makes it crystal clear
that ATRE is only a qualifying examination
and not a part of the recruitment process.
The benefit of Anand Kumar Yadav (supra)
shall be available to the Shiksha Mitras
only during the process of recruitment
which will start once they qualify ATRE by
scoring the prescribed qualifying marks
and until they do so, they cannot stake a
claim to such weightage. The statutory
guidelines for conducting second ATRE -
2019 issued on 1.12.2018 makes it clear that
the ATRE is only a minimum qualification
and by qualifying ATRE, no candidate shall
stake a claim for appointment on the post of
Assistant Teacher.

(66) The exercise of holding the
ATRE - 2019 is just for attaining of eligibility
in order to be able to apply and to be
considered for recruitment, a stage which has
not yet been initiate because after declaration
of the result ATRE - 2019, on the basis of
minimum marks, as mentioned in the
Government Order dated 7.1.2019, the result
would be declared.”

18. The Division Bench judgment
of Lucknow Bench in Raghvendra Pratap

Singh (Supra) has been affirmed by the
Supreme Court with dismissal of the SLP
filed against it.

19. Learned Single Judge having
considered the claim of the appellants came
to the conclusion that recruitment process had
commenced with issuance of advertisement
on 17.5.2020. However, the benefit of EWS
reservation has been denied on the ground
that U.P. Act No. 10 of 2020 came to be
enacted later, on 31.8.2020. Learned Single
Judge has also opined that the fact that UP
Act No. 10 of 2020 has been made effective
from 18.2.2019 would not be of any help to
the appellants cause inasmuch as it has
merely protected the action already taken
pursuant to the notification issued on
18.2.2019. Learned Single Judge, therefore,
has dismissed the writ petitions holding that
State was not obliged to provide for
reservation under EWS quota since process
of recruitment had already commenced on
17.5.2020; whereas UP Act No.10 of 2020
got enforced on a subsequent date.

20. Learned Senior Advocates for
the appellants argue that learned Single
Judge has erred in holding that EWS
reservation can be enforced/implemented
vide UP Act No.10 of 2020 we.e.f.
31.08.2020. It is asserted that provision for
EWS reservation was already implemented
pursuant to the 103rd Constitutional
Amendment vide office memorandum
dated 81.2.2019 and since the Act
otherwise was given retrospective effect, as
such the interpretation of the learned Single
Judge holding the EWS reservation of not
to be applicable in the recruitment in
question is not based upon the correct
interpretation of the statutory scheme.

21. Learned Senior Counsel further
argues that the commencement of
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recruitment in question is by way of
advertisement published on 17.5.2020, by
when the EWS reservation was already
introduced. It is further contended that the
State was under a positive obligation to
provide for EWS reservation and since
such reservation has been denied, as such
the petitioners are entitled to the issuance
of writ mandating the State to extend EWS
reservation in the recruitment in question.

22. On behalf of the respondents,
Sri Kushmondeya Shahi, submits that the
recruitment rules have been amended vide
22nd Amendment Rules of 2018, wherein
Rule 2(w)(x) have been added, which is
reproduced hereinafter:-

“(w) "Assistant Teacher
Recruitment Examination" means a written
examination conducted by the Government
for recruitment of a person in junior basic
schools run by Basic Shiksha Parishad;

(x)  "Qualifying  Marks  of
Assistant Teacher Recruitment
Examination” means such minimum marks
as may be determined from time to time by
the Government.”

23. It is then urged that the
advertisement issued for appointment to
69000 post dated 17th May, 2020 is in
continuation to the process of recruitment
initiated vide government order dated
1.12.2018, wherein Assistant Teacher
Recruitment Examination was held to fill
up to 69000 post. It is submitted that the
advertisement for appointment on the post
of Assistant Teacher is also in respect of
69000 post. Sri Shahi also places reliance
upon 23rd Amendment, made to the Rules
of 1981, which has been made effective
from 1.1.2018. He  submits that
commencement of recruitment ought to be

treated as 1.12.2018 when ATRE

examination was initiated.

24. Reliance is placed upon Rule
14(1) to submit that the procedure of
selection commences with determination of
vacancy followed with holding of Assistant
Teacher Recruitment Examination and the
mere fact that a subsequent advertisement
was issued for recruitment on 17.5.2020 it
would not mean that the recruitment
commences only with issuance
advertisement dated 17.5.2020.

25. Sri Shahi, also places reliance
upon the instructions issued by the Office
alongwith advertisement dated 17.5.2020 to
show that the candidates were required to
fill up registration number and roll number
of ATRE examination alongwith mobile
number of candidate and that the details
furnished in ATRE examination is relied
upon for recruitment for the post in
question. Clause 2 and 3 of the instructions
issued alongwith advertisement dated
17.5.2020 is reproduced hereinafter:-

“2. deuHd weEeh e war 2019
faftaa wlier 2q fla srgswiss, Sfdfyr wa demEa Fo
(S weTe oteauk vl faftad adem 2019 sfems
e ¥ sifera form mm =) W e OTP &t s &
SR 4l

3. @ifie 89 & werq stereff @ siersT
TS % H § 60 Ho | & 13 7 Heh 1eamsh weff
fafga wfenr 2019 = M@ET AERd # o sAfwd

yiateat, sreff it wier afea yefiia el yeffa gfafsar
o arveff g forelt oY weRR T EeTeE foRm ST R

& amm”

26. Sri Shahi also places reliance
upon the supplementary counter affidavit
filed by the Secretary of the Basic Shiksha
Parishad, wherein following assertions are
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made in paragraph 4 and 5 of the affidavit.
A chart has also been annexed alongwith
such affidavit at page 7, which is
reproduced hereinafter:-

“4. That pursuant to the select
list total 34589 candidates belongs to
unreserved category were appointed and
18598 candidates belongs to OBC were
appointed. It is relevant to point out here
that total 15623 candidates belongs to SC
and 190 candidates belongs to ST category
were appointed. The details of the breakup
of the appointments are being filed as
Annexure No. 1 to this affidavit.

5. That out of 69000 vacancies all
the posts advertised on 17.05.2020 have
been filled up and no posts are vacant in
any of the category. On the basis of the
facts and circumstances stated in the
preceding  paragraphs  the  present
supplementary counter affidavit may kindly
be taken on record.

o Aol vd IReTUAR | TafAd et 1 faavor
Ho qq
01 3TARTEIT (34589 20301 FTHY AofY
g) 12630 3= foar a9t
1637 g Sfa
21 AT Stetoirer
SRIFT 37T 3ARTET
% 9g & HIYeT T §U
gl
02 3= feT 7 18598
(18598 T<)
03 IERT T 15623
(1:4;9%,) 1164 3TgAT ST
& e wel &t 3eggfaa
St & 3t ganr
$RT I
04 yeafad et | 190
(1354 92)

27. On the strength of such
affidavit, Sri Shahi submits that all 69000
vacancies have since been filled and as
none of the selected candidates have been
impleaded as a party, nor anybody’s
appointment is challenged, as such, even if
the claim of appellants are accepted on
merits, yet no relief can be granted to them.

28. Sri Shahi also argues that most
of the appellants before this Court in this
bunch of appeals possess B.Ed.
Qualification and do not possess requisite
qualification in terms of the NCTE
guidelines. Reliance is placed upon the
judgment of the Supreme Court in Devesh
Sharma Vs. Union of India and others,
(2023) 18 SCC 339 and Navin Kumar and
others Vs. Union of India and others, 2024
SCC OnLine SC 2360 to submit that such
candidates are otherwise ineligible for
appointment.

29. In reply to such submission, Sri
Khare appearing for the appellants argues
that the writ petition of Shivam Pandey was
filed in the year 2020 itself and there was
no delay on part of appellants in
approaching this Court. He further submits
that any subsequent circumstance which
may arise would not constitute any valid
basis to deny consideration to the
appellants’ claim for grant of EWS
reservation pursuant to 103rd
Constitutional Amendment. It is also
submitted that equities are liable to be
adjusted by the Court and in such
circumstances, 1if vacancies are not
available, a direction can be issued to
adjust candidates of EWS category against
unadvertised vacancy.

30. We have heard Sri Ashok
Khare, learned Senior Counsel assisted by
Sri Umang Srivastava, Advocate; Sri R.K.
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Ojha, learned Senior Counsel assisted by
Sri Navin Kumar Sharma and Sri Agnihotri
Kumar Tripathi, Advocates; Sri Seemant
Singh, learned counsel for the appellants;
Sri Kushmondeya Shahi, learned counsel
for the respondents; learned Standing
Counsel for the State and have perused the
materials on record.

31. EWS reservation came to be
introduced in the Constitution vide 103rd
Constitutional Amendment Act, 2019
which is extracted hereinafter:-

“THE CONSTITUTION (ONE HUNDRED
AND THIRD
AMENDMENT) ACT, 2019

[12th January, 2019.]

An Act further to amend the
Constitution of India.

BE it enacted by Parliament in
the Sixty-ninth Year of the Republic of
India as follows:—

1. (1) This Act may be called the
Constitution (One Hundred and Third
Amendment) Act, 2019.

(2) It shall come into force on
such date as the Central Government may,
by notification in the Olfficial Gazette,
appoint.

2. In article 15 of the
Constitution, after clause (5), the following
clause shall be inserted, namely:— |

‘(6) Nothing in this article or sub-
clause (g) of clause (1) of article 19 or
clause (2) of article 29 shall prevent the
State from making,—

(a) any special provision for the
advancement of any economically weaker
sections of citizens other than the classes
mentioned in clauses (4) and (5),; and

(b) any special provision for the
advancement of any economically weaker
sections of citizens other than the classes
mentioned in clauses (4) and (5) in so far
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as such special provisions relate to their
admission to educational institutions
including private educational institutions,
whether aided or unaided by the State,
other than the minority educational
institutions referred to in clause (1) of
article 30, which in the case of reservation
would be in addition to the existing
reservations and subject to a maximum of
ten per cent. of the total seats in each
category.

Explanation.—For the purposes
of this article and article 16, "economically
weaker sections" shall be such as may be
notified by the State from time to time on
the basis of family income and other
indicators of economic disadvantage.’.

3. In article 16 of the
Constitution, after clause (5), the following
clause shall be inserted, namely.—

"(6) Nothing in this article shall
prevent the State from making any
provision  for  the reservation  of
appointments or posts in favour of any
economically weaker sections of citizens
other than the classes mentioned in clause
(4), in addition to the existing reservation
and subject to a maximum of ten per cent.
Of the posts in each category.”

32. The 103rd amendment made in
Article 15 of the Constitution of India
permitted the States to provide for EWS
reservation. The explanation to Clause 5 of
Article 15 specifies that EWS reservation
shall be such as may be notified by the
State, from time to time, on the basis of
family income and other indicators of
economic disadvantage. It is pursuant to
this power that the State has issued office
memorandum dated 18.2.2019 providing
for 10% reservation for the EWS category
candidates in public employment offered
by the State of U.P.
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33. In the context of submissions
advanced at the Bar following questions
arise for our consideration in this bunch of
appeals:

(i) What is the date of
introduction of EWS reservation in the
State of U.P. ie. is it 18.2.2019 or
31.8.2020?

(i) What is the date of
commencement of recruitment for the
purposes of applicability of EWS
Reservation?

(iii)  Whether
entitled to any relief

appellants  are

34. Learned Single Judge has held
that EWS Reservation will not be
applicable in the facts of the present case,
inasmuch as, U.P. Act No. 10 of 2020 was
notified only on 31st August, 2020;
whereas the recruitment commenced prior
to it. It has also held that the circular issued
by the State Government on 18.2.2019 and
13.8.2019 would not have the effect of
introducing EWS Reservation in the State
when no such statutory provision existed
for the purpose.

35. The State of U.P. first issued
office memorandum for the purpose on
18.2.2019 and later introduced legislation
for the purpose with retrospective effect,
clearly protecting office memorandum
dated 18.2.2019. Measures taken by the
State of U.P. to introduce EWS reservation
by exercising its executive power and then
clothing it with legislative cover is clearly a
permissible course in the eyes of law.

36. U.P. Act No. 10 of 2020 came
to be enacted by the State Legislature for
giving  effect to  reservation  for
economically weaker sections pursuant to
103rd Constitutional Amendment. Section

1(1) has already been extracted in para 3 of
this judgment, which clearly shows that the
Act is to come into force on February 1,
2019. Section 3(3) & (4) have also been
extracted above which clearly show that the
office memorandum dated 18.2.2019 shall
be deemed to have been issued under the
Act. The subsequent office memorandum
dated 13th August, 2019 is also treated to
have been issued under U.P. Act No. 10 of
2020. Once that be the position, it would be
difficult for this Court to accept that the
EWS reservation will commence from
31.8.2020 and not from 18.2.2019 when
office memorandum was issued by the
State providing for EWS reservation in
employment of State.

37. Law is well settled that
appropriate  legislature  can  always
introduce legislation with retrospective
effect. We may also note that by 103rd
Constitutional ~ Amendment  enabling
provision was made for the States to
provide for reservation to EWS candidates.
It is well settled that executive powers of
State is co-extensive with its legislative
power. Once provision for EWS
reservation was made available to the State
by virtue of 103rd Constitutional
Amendment it was open for the State to
implement EWS reservation either by
making legislation or by issuing executive
instructions.

38. Article 162 of the Constitution
of India provides for the extent of executive
power of State. Article 162 of the
Constitution of India is reproduced
hereinafter:-

“Subject to the provisions of this
Constitution, the executive power of a State
shall extend to the matters with respect to
which the Legislature of the State has
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power to make laws:Provided that in any
matter with respect to Wwhich the
Legislature of a State and Parliament have
power to make laws, the executive power of
the State shall be subject to, and limited by,
the executive power expressly conferred by
the Constitution or by any law made by
Parliament upon the Union or authorities
thereof.”

39. Hon’ble Supreme Court in
Assn. of Medical Superspeciality Aspirants
& Residents v. Union of India, (2019) 8
SCC 607 : 2019 SCC OnLine SC 1055 at
page 622 has clarified the law on this
aspect in following words:-

“Executive authority of the State
Government is co-extensive with that of the
legislative power of the State Legislature.
Even in the absence of any legislation, the
State Government has the competence to
issue executive orders under Article 162 of
the Constitution on matters over which the
State Legislature has the power to
legislate.”

40. It would thus be difficult for
this Court to hold that the State
Government was not competent to provide
for EWS reservation in public employment
of State by issuing office memorandum
dated 18.2.2019 or that this date i.e.
18.2.2019 would not be treated to be the
date of implementation of EWS reservation
in the employment of State and it shall only
be applicable from 31.8.2020 when U.P.
Act No. 10 of 2020 got enforced. To such
extent, we cannot approve the view of
learned Single Judge on this aspect. The
conclusion of learned Single Judge, in this
regard is consequently reversed.

41. As a sequel to the conclusion
aforesaid, we are required to examine as to
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what is the date of commencement of
recruitment in the facts of the present case.
Though learned Single Judge has treated it
to be 17.5.2020 but the State/Parishad
contends that it ought to be 1.12.2018 when
ATRE exam was notified.

42. Much argument has been made
on behalf of the respondents stating that the
commencement of ATRE vide notification
dated 1st December, 2018 would be date of
commencement of recruitment herein. The
respondents rely upon various instructions
issued to submit that the details filled by
the candidates at the time of applying for
ATRE, including the registration number,
enrollment number and mobile number are
automatically relied upon for considering
the candidature of candidates for
selection/appointment pursuant to
advertisement dated 17th May, 2020 and,
therefore, the commencement of
recruitment would be the date of
commencement of the ATRE. Reliance is
also placed upon Rule 2(w) & 2(x) of 1981
rules, in support of such proposition.

43. Though the submission of Sri
Shahi on this aspect may appear attractive,
but we are not persuaded to accept it for the
simple reason that it is Rule 14 which
provides for the procedure for selection
under the applicable recruitment rules of
1981. Rule 14(1) is in two parts. The first
part relates to determination of vacancy and
holding of ATRE. The second part
beginning with the expression “thereafter”
provides for advertisement for recruitment
to be published in two leading daily
newspapers. The consequential
advertisement is issued on 17.5.2020 only.

44. Tt 1s well settled that the date of
issuance of advertisement is the date of
commencement of recruitment unless
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provided otherwise in the rules. In view of
the express language contained in Rule
14(1) of the Rules, we have no hesitation in
coming to the conclusion that the
commencement of recruitment herein is by
issuance of advertisement dated 17.5.2020.
The view that we take on this aspect is in
consonance with the earlier view taken by
Lucknow Bench of this Court in
Raghvendra Pratap Singh Vs. State of U.P.
(supra). Paragraphs 65 and 66 of said
judgment has already been quoted above.
The judgment although was in the context
of a different issue, yet the observations
made by the Division Bench in para 65 are
relevant for the present purposes with
which we are in absolute agreement. In that
view of the matter, we hold that the
recruitment in question has commenced
with issuance of advertisement dated
17.5.2020. We are thus in respectful
agreement with the view of learned Single
Judge on the aspect of the matter.

45. In view of the discussions
aforesaid, we come to the conclusion that
the reservation for EWS category was
required to have been extended by the State
while issuing advertisement for
appointment to the 69000 posts of Assistant
Teacher in Basic Institutions.

46. Having come to our conclusion
on the aforesaid two issues we are required
to consider as to what relief can be granted
to the appellants in the peculiar facts of this
case.

47. Admittedly, the process of
recruitment has not only commenced, but
has already concluded. The Secretary of the
Board has filed his personal affidavit
clearly stating that all appointments are
made on 69000 advertised vacancies of
assistant teachers. None of the selected

candidates has been impleaded as a party
respondent in the present bunch. None of
the selections already made is under
challenge either. In the event 10% EWS
Reservation is required to be extended a
direction will have to be issued to draw a
merit list for candidates belonging to EWS
Category. There is nothing on record to
show that in the examination form any of
the candidate was required to furnish
details of his/her EWS status. It would,
therefore, be difficult to ascertain, as to
who are the persons, who would actually be
falling in the EWS Category. In the
absence of details in that regard, it would
be further difficult to prepare any merit list
of the candidate belonging to the EWS
category. Even if such details are made
available hereinafter the implementation of
such reservation would require 10% of
candidates  belonging to unreserved
category to be ousted so as to accommodate
these persons. The selected persons are
already working for the last several years
and their appointment is not under
challenge. In such circumstances, it would
not be prudent exercise of discretion for
this Court to issue any direction to extend
10% EWS reservation in the recruitment in
question, at this stage, as implementation of
such direction would be a mere
impossibility. It is otherwise settled that
without impleadment of persons affected or
any challenge made to their appointment no
direction can be issued which has the effect
of dislodging selected candidates. We
otherwise are informed that most of the
appellants are persons who have B.Ed.
Degree and are ineligible for appointment
by virtue of law laid down by Supreme
Court in Devesh Sharma (supra). In such
view of the matter, even though we hold
that EWS reservation was liable to be
extended in the recruitment made of 69,000
assistant teachers but on account of
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subsequent developments which
have intervened, as are noticed above, we
are not persuaded to grant any relief to the
appellants. The submission of Sri Khare
that a direction be issued to extend EWS
Reservation against unadvertised vacancy,
also cannot be countenanced. This would
be going contrary to the recruitment rules
and may affect rights of other eligible
candidates and shall not be in spirit of
Article 16 of the Constitution of India.

48. In the peculiar facts of the case,
where neither details of EWS candidates
have been obtained by the respondents, nor
such details are available and all vacancies
are otherwise filled, no such omnibus
direction can be issued for extending
reservation to EWS candidates against
unadvertised  vacancies. Though for
different reasons, we ultimately come to the
same conclusion as that of learned Single
Judge that the writ petitions are required to
be dismissed.
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